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November, 2003

I. ~ The “Consensus Plan” Proposal (“Nextel Plan”) Upsets a Level Playing Field.

A. The FCC Has Repeatedly Ruled, Since 1995, that the General Category
Channels Are Commercial Channels, Particularly Intended for Cellular-Type Operations.

B. In both the Auctions and the Secondary Markets, Parties Have Acted Based
upon that Playing Field: Parties Have Bid at Auctions, Parties Have Acquired or Retained
Site-Specific Licenses, Parties Have Researched the Exact Footprint of Specific Incumbent
Licenses (and the Resulting White Space Available) in Deciding upon Courses of Action.

II. The Nextel Plan Violates the US Constitution.

A. Nextel Is Offering to Trade the Bulk of the General Category in Return for the
NPSPAC Spectrum, but Nextel Is Not the Licensee of the General Category Spectrum — It
Is Trading Spectrum Owned by Others.

B. Public Safety Does Not Generally Support the Nextel Plan. Many of the Largest
Public Safety Licensees Oppose the Nextel Plan. Many of Those Who Support It State
That They Do So Because It Provides Public Safety with Free New Spectrum at 800 MHz.

C. 800 MHz General Category Spectrum Is Not White Space. Where Public Safety
Takes an Asset Owned by a Private Person Involuntarily, It Must Do So by Eminent
Domain, Not Confiscation. The Consensus Plan Proposes to Confiscate This Property
without Compensation, in Violation of the US Constitution.

"III.  The Nextel Plan Is Arbitrary and Unfair “Retroactive Rulemaking.”

A. An Agency’s Power to Engage in Retroactive Rulemaking Is Limited. See, e.g.,
Bowen v. HHS, 488 U.S. 204 (1988), and Its Progeny.

B. The Nextel Plan Would Alter the Past Legal Consequences of Past Actions — It
Would Fundamentally Change the Nature of the Spectrum that Preferred Purchased at
Auction for Over $31,000,000, and that Preferred Purchased on the Secondary Market as
Well. It Would Reverse the Result of Auction No. 34, by Effectively Giving Nextel the
Same Result as if Nextel Had Been the High Bidder.

C. The Nextel Plan Would Fundamentally Alter the Utility of Incumbents’
Spectrum by Prohibiting the Uses Which Are Allowed Today.

IV.  The Nextel Plan Is Also Arbitrary, Because It Causes Massive Nationwide
Disruption to Fix a Localized Problem.



A. The Vast Majority of Public Safety 800 MHz Licensees Have Not Reported
Harmful Interference.

B. The Vast Majority of Reported Incidents of Harmful Interference Have Been
Cured without Resort to This “Solution.”

V. The Nextel Plan Is Arbitrary Because It Awards a Windfall to One Favored Private
Party at the Expense of the Taxpayers and Competitors.

A. Section 309(j) of the Communications Act Does Not Permit the FCC to Award
New Spectrum to Commercial Users Except via Auction.

B. Under the Plan, Nextel Would Be Receiving Both Virgin 800 MHz (formerly
NPSPAC) Spectrum and also Virgin 1.9 GHz Spectrum without Having to Go through an
Auction.

VI.  If the Nextel Plan Is Adopted but Cannot Be Implemented, It Is Public Safety and
non-Nextel Commercial Licensees That Will Suffer Disruption, and It Is the FCC That
Will Be Blamed. ’

VII. The Nextel Plan’s Cost Estimates for Re-Locating Affected Licensees Have Virtually
No Basis. They Are Based upon Estimates Multiplied by Arbitrary Assumptions

A. Nextei Never Explained How It Derived the Gross Number of Base Stations or
Frequencies That Would Have to Be Changed

B. Although the Largest Part of Public Safety Relocation Would Involve So-Called
“Very Large Systems,” Nextel Did Not Sample Any Such Systems

C. The State of Pennsylvania Says Its Relocation Costs Alone (a Single Licensee)
Would Be Approximately $100 Million, So Manifestly, $850 Million Is Nowhere Near
Reality for the Entire Country. (June 26, 2003 Ex Parte Filing, p.8; $55M direct costs, and
“the indirect cost to Pennsylvania for relocation may exceed the direct costs.”)



Summary of the PCSI's 800 MHZ Frequencies Between 1-400 In Puerto Rico
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Summary of the Nextel's 800 MHZ Frequencies Between 1-400 In Puerto Rico
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‘Summary of the Public Safety 800 MHZ Frequencies Between 1-720 In Puerto Rico

121-150 = 151-400  401-600

NO REPORTED INSTANCES OF INTERFERENCE

ManmbmeB.. ULS



SUMMARY OF PUBLIC SAFETY INTERFERENCE CASES

ALL CASES REPORTED TO NEXTEL FOR PAST 3+ YEARS

( CATEGORIZED BY # OF REPORTED "LOCATIONS"™ FOR EACH PUBLIC SAFETY SYSTEM )

[# of PUBLIC SAFETY SYSTEMS-800MHz | 1,580 | 100% |

# of % of
Systems Total

(1) [Public Safety Systems that Reported:

"NO CASES" of Interference 1,425 90%
1 SR
TOTAL # of "LOCATIONS"
of Interference for
EACH CATEGORY
# of % of # of Total % of
Systems Total Locations Total

(2) JPublic Safety Systems that Reported:
Location(s) of Interference at:

(a) One Location

(d) More than Ten Locations

TOTAL REPORTING INTERFERENCE | 155 | 10% | | 752 | 100%




.olqeolddy JoN,, = eju

“(,g Juswyoepy, pue / abed) £00Z ‘L AN pajep [apxeN Aq (GG-20 WHJN SIY} ul pajly) se[npayds pue saye] :BJeq Jo 8aInog

%001 Sy %001 09 %001 | ¢SL , SITV.iOL

uoijeBysaAul 1opun

(ejep mm&QEooS 0} anp Ajuewd)
wiajqoud Jo asnen Ajjuapj o} sjqeun

(,se0n0814 }Jseg, aseo-Aq-eseo buisn)

a3LVOILIN NIF9 SYH ddudlopioil]

Aiobajen aapduoseg

1ejo01 sase)
9% JO#

sase)
palejdwosn uonebiisaau sase) sase)
pue ,ejeq &p|dwo),, | «hajejdwoy uonebnsaaul, «payoday,, IV

SYVIA + € LSVd d0d T3LX3IN OL d3LdOdId SISVO TIV

193xaN Ag pajpoday se |
soseq 9dualopvlu] jo ,snjelg, ay} jo Alewwng



‘€002 ‘1 AIn patep Ja1xaN Aq (G5-20 WIN SIU} Ul Pajly) So[npeyds pue isye] - sousiopeiul papodey 0  (¢€) ,
‘ejep £00z oy} wolj
pajBINalED %7 JO JUBLSIIpE PSJELIRSS [enuue ue Sosljel ‘/66) O} %98q Z00Z 40) B1ed "€00Z ‘94 Aej pojep [eIxoN Aq (GG-Z0 WM SIyp ul pely) Joja] e uf pue
“20/vZ/Z}, U0 YN SIu} Ut paju (v Xipuaddy) ,SelHed SNSUSSUOD 8y JO SJusWWo) [epuewalddns, U WOl Paulelqo sem ejep e00Z - SWaisAs Ajejes oliand oy (2)

“£00Z pus-Jeak o} pejosfold ‘sases|al ssaud pue (£0/0€/9) D-0} Wiod OIS WOl sejewss ale €002 "200¢ O} L661 sleak 1o}
(-0} wuo4) sBujly 9IS woly paulelqo ouj ‘sisupied |91xeN pue (suonesado 2j}SOWOP) OU] ‘SUOIFEDIUNWIWOD [91X8N J0} BjEp pauIquIod S1o3|j8y - swolsAg leeN @y (1)

: BJEq JO 82IN0S

|| vwomw +gp ] ] Jooroz | | €00z

se)s-1i9D
jo#

SUOIBO0T | SwWweisAs solpey sojig-[le) | swo)sAs (@sn jo sejnuiw ) S18qLIOSANS JO #
10 # 10 # Jo # JOo# Jo# S.NON jenuuy
@oualopa)u] papoday

uoljjlw ¢°}

suoieoo | sweisAs solpey sajig-[o9 | swelsAs (@sn jo seynujus ) puz-leop @ sppy moN | puz-Jeap @ﬂ
JO # JO # JO # JO # 30 # S,NON [enuuy sloquasqns jo # S9}S-119D JO #
aouaJapeu| papoday | - IV.LOL v

SOILSILVLS INILSAS AL3dvS Odingnd SOILSILVLS INILSAS T31X3N

aoua)six3-09 Ajajes olgnd pue [93xaN jo AIo)siH



LIST OF PUBLIC SAFETY ENTITIES SUPPORTING THE NEXTEL PLAN BECAUSE
IT WOULD GIVE THEM NEW “FREE” 800 MHz SPECTRUM

Central Connecticut State University
Leon County, Florida

Orange County, Florida

Hamilton County, Ohio

Pickaway County, Ohio

North Myrtle Beach, South Carolina
Lee County, Florida

Provo, Utah

Denver, Colorado

Madison, Wisconsin
Tallahassee, Florida
Columbus, Ohio
Chesapeake, Virginia
Bay County, Florida
Woodridge, Illinois
Sacramento, California

Fremont, California



